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Appeal Statement 

Appellant: Marketplace at San Ramon, LLC 

Project Name: Marketplace Mixed Use Development Project (DP 2022-0007; MJ 2022-0005; 
UP 2022-0004; AR 2022-0032; TRP 2022-0009; and ENVR 2022-0004) 

Project Address: 130 Market Place 

This appeal statement is submitted by Perkins Coie LLP, on behalf of the project applicant, 
Marketplace at San Ramon, LLC. The Applicant appreciates the City Council's consideration of 
its appeal. 

On February 16, 2023, the Planning Commission approved the above-referenced applications 
for the Marketplace Mixed Use Development Project (the "Projecn, subject to 105 conditions of 
approval. The Applicant objects solely to one of the 105 conditions imposed on the Project
Condition of Approval 13. That condition purports to require the Applicant to allow overnight 
residential use parking on the Project's non-residential parcel (the "Shared Parking Condition'} 

The Applicant strongly objects to the Planning Commission's imposition of the Shared 
Parking Condition, as the condition plainly violates the law. The Planning Commission 
disregarded the City Attorney's determination that the Shared Parking Condition is unlawful, as 
well as legal analysis presented by the Applicant's counsel at two hearings. The City Council 
should correct this error by removing the Shared Parking Condition while otherwise 
affirming the Planning Commission's approval of the Project. This appeal statement details 
the numerous ways in which the Shared Parking Condition violates the law and explains why 
the condition would jeopardize successful operation of the Marketplace at San Ramon 
neighborhood retail center, especially the Project's retail use. 

Absent the Shared Parking Condition, the Proiect Complies with All Applicable Parking 
Requirements. 

The Project is a horizontal mixed-use development located on a 3.91-acre portion of the existing 
Marketplace center. It consists of 40 single-family detached residential units, four junior 
accessory dwelling units within these structures, renovation of an existing eating and drinking 
establishment use (currently a coffee shop), and related improvements. 

Absent the Shared Parking Condition, the Project already meets-and exceeds-a// 
applicable City parking requirements, as follows: 

• First, Municipal Code Section D3-28 requires provision of two covered spaces within a 
garage for each single-family dwelling with up to four bedrooms. The Project satisfies 
this requirement by providing two garage parking stalls for each of its 40 homes. 

• Second, the Project voluntarily exceeds the above City requirement for residential uses 
by providing six residential guest parking spaces. 
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• Third, Municipal Code Section D3-28 requires provision of at least seven parking spaces 
for the Project's non-residential component (retail complex/shopping center use). The 
Project satisfies this requirement by providing 34 surface parking spaces for its non
residential use. 

• Fourth, Municipal Code Section D2-15(8)(3)(b) requires incorporating "shared parking 
provisions" into mixed-use projects. As detailed below, the Project satisfies this 
requirement by incorporating shared parking provisions between its 34 non-residential 
parking spaces and existing shopping center parking spaces located on the adjacent 
Marketplace site. 

The Planning Commission Acted Contrary to Law in Imposing the Shared Parking 
Condition. 

Despite the Project's compliance with all City parking requirements, the Planning Commission 
improperly sought to require more by imposing the Shared Parking Condition. 

To begin, the Housing Accountability Act prohibits disapproval of the Project and limits 
City action in connection with Project applications. The Project qualifies for protection under 
the Housing Accountability Act as a mixed-use development composed primarily of residential 
uses. 

Once a qualifying housing development project has been deemed compliant with applicable, 
objective standards and criteria, a city may not disapprove the Project unless it finds an 
unavoidable, specific, adverse public health and safety impact based on objective, identified 
written public health or safety standards. These standards must have been in existence on 
the date the application was deemed complete. (See Government Code§ 65589.50).) Here, by 
operation of law, the Project was deemed consistent with applicable, objective standards and 
criteria last year, 30 days after the application was determined to be complete. No objective, 
identified written public health or safety standards exist that could form the basis for disapproval 
of the Project. 

During the Planning Commission's discussions of the Shared Parking Condition, a 
commissioner stated that the condition is needed to avoid a public health and safety concern. 
The commissioner offered the view that some Project households would own three or more cars 
and that individuals, like adult children, who did not park in one of their family's two garage 
parking spaces would be forced to park some distance from the Project site and walk home late 
at night. As noted, this assertion cannot form the basis for denial of the Project, nor, as the 
discussion below explains, did the assertion form a lawful basis for the Planning Commission to 
impose the Shared Parking Condition. 

Planning commissioners also suggested that a Shared Parking Condition could be imposed 
based on the authority identified in Municipal Code Section D2-15(8)(3)(b) ("Parking"). This 
provision reads: "To encourage the development of both residential and nonresidential uses in 
mixed use zones, the use of shared parking provisions shall be incorporated into mixed use 
projects." However, for all the reasons detailed below, neither this code section nor any other 
authority allows the Shared Parking Condition to be imposed. 
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The cited Municipal Code section is an objective standard. It requires only that the Project 
incorporate some type of "shared parking provisions"; the code does not require the Project to 
incorporate any specific type of shared parking provisions. The Project meets this objective 
standard by incorporating shared parking provisions between (1) its 34 non-residential parking 
spaces and (2) existing shopping center parking spaces located on the remainder of the 
adjacent Marketplace site. Condition of Approval 6 compels the Applicant to implement this 
feature of the Project by recording, before the final map, a reciprocal access and shared parking 
agreement for non-residential uses only between these two sets of parking spaces. 

In any event, though, as noted, the Project conclusively has been deemed consistent with 
this applicable, objective standard by operation of law. The Housing Accountability Act 
prohibits further consideration of whether the Project compiles with the code's shared parking 
requirement. Non-objective, non-written "health and safety" considerations cannot override this 
determination. 

Even if the cited code section was a subjective standard, it could not form the basis for 
imposing the Shared Parking Condition. The Housing Accountability Act provides: 

For purposes of this section, a housing development project ... 
shall be deemed consistent, compliant, and in conformity with an 
applicable plan, program, policy, ordinance, standard, 
requirement, or other similar provision if there is substantial 
evidence that would allow a reasonable person to conclude that 
the housing development project ... is consistent, compliant, or in 
conformity. 

(Gov't Code§ 65589.5(f)(4).) Under the Housing Accountability Act, therefore, a condition of 
approval may not be imposed if any "reasonable person" could find the Project, as proposed 
and not conditioned, consistent with applicable standards, even if another "reasonable person" 
conceivably could disagree. Here, for the reasons described above, a reasonable person plainly 
may find the Project, absent the Shared Parking Condition, consistent with the code's shared 
parking requirement. The Shared Parking Condition, therefore, could not lawfully have been 
imposed even if the underlying code provision were considered a subjective standard. 

Additionally, the Shared Parking Condition impermissibly applies new parking standards 
to the Project, contrary to Senate Bill 330 and the Subdivision Map Act. Two state laws 
freeze standards in place and prohibit imposition of the Shared Parking Condition. 

First, as a housing project for which a preliminary application was filed, the Project is subject to 
the protections of S.B. 330. In November 2021, the Applicant submitted a complete preliminary 
application. Consequently, under the Housing Accountability Act, as amended by S.B. 330, the 
Project is subject only to the ordinances, policies, and standards adopted and in effect when the 
preliminary application was submitted. (Gov't Code§ 65589.5(0)(1).) New standards may be 
imposed only under certain conditions and, for purposes of public health and safety, may 
address only a significant, quantifiable, direct, and unavoidable impact, based on objective, 
identified written public health or safety standards as they existed when the preliminary 
application was submitted. Imposing additional parking requirements on the Project, which 
already meets all applicable requirements, violates these provisions of the Housing 
Accountability Act enacted by S.B. 330. 
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Second, as a development that includes a tentative map application, the Project is subject to the 
protections of the Subdivision Map Act. When approving or disapproving a tentative map, a local 
agency generally may apply only those ordinances, policies, and standards that were in effect 
when the application was determined to be complete. (Gov't Code§ 66474.2.) The Shared 
Parking Condition impermissibly imposes requirements beyond those in effect when the City 
determined in September 2022 that all Project applications were complete. 

Finally, the Shared Parking Condition fails to meet constitutional requirements that 
conditions have a nexus to Project impacts and of equal protection. First, as City Attorney 
Martin Lysons explained in detail to the Planning Commission at its February 7th hearing, the 
Shared Parking Condition fails to meet the requirement that an ad hoc condition of approval 
have a nexus to impacts of the Project. Under decisions by the United States Supreme Court, 
the City must demonstrate an "essential nexus" and "rough proportionality" between a condition 
of approval and impacts of the Project. (See Nol/an v. California Coastal Commission, 483 U.S. 
825 (1987), and Dolan v. City of Tigard, 512 U.S. 374 (1994).) 

No nexus between the Shared Parking Condition and impacts of the Project was 
demonstrated, nor could a nexus be shown. As described, the Project meets all applicable 
City parking requirements, including code requirements (1) for two garage spaces per single
family dwelling of four bedrooms or fewer, and (2) for incorporating shared parking provisions 
into the Project. In adopting its parking standards, the City conclusively determined that these 
standards adequately address residential parking needs. Moreover, the Project exceeds these 
parking requirements by providing six residential guest parking spaces. No evidence was 
introduced to the Planning Commission to suggest that the Project would fail to provide 
adequate parking. 

Second, the City may not impose parking standards that exceed code requirements on the 
Project alone. Under the Equal Protection Clause of the United States Constitution, a property 
owner may not be treated differently from others similarly situated without a rational basis. (See 
Village of Willowbrook v. Olech, 528 U.S. 562 (2000).) Here, there is no basis for singling out 
the Project for a heightened parking requirement where (1) other developers, to our 
knowledge, have not been subject to comparable requirements; (2) the Municipal Code itself 
discourages excessive parking (see Muni. Code§ D3-28.B); and (3) no nexus exists to impacts 
of the Project. 

The Shared Parking Condition May Render the Proiect's Retail Space Unleasable and 
Could Harm the Marketplace at San Ramon. 

In addition to its numerous legal deficiencies, the Shared Parking Condition may render 
unleasable the Project's space for an eating and drinking establishment use (the current 
Starbucks coffee shop). Ease of parking is critical to many retail tenants and patrons. Retail 
tenants are highly sensitive to parking availability and will forgo leasing space in centers where 
patrons cannot easily park near the store they wish to visit. Patrons expect parking to be 
immediately available, in close proximity to a retailer's location, and not occupied by vehicles 
from off-site uses. 

Moreover, Starbucks, the current tenant in the Project's retail space, is a prime example of a 
"convenience retailer." As the name suggests, convenience retailers rely heavily for their 
success on the convenience of their locations and ease of access and parking. If any 
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particular Starbucks is not conveniently located, is not easily accessible, or has limited parking, 
a patron simply will patronize another business location in the vicinity. In contrast, patrons seek 
out "destination retail uses," such as Costco, regardless of their location or the immediate 
availability of convenient parking. 

Here, the provision of overnight parking for residential users conflicts directly with a coffee 
shop's need to serve patrons during early morning hours. Starbucks easily could balk at 
continuing its business without any assurance that its early-morning customers would have 
access to convenient parking, as the Shared Parking Condition would allow residential parking 
after Starbucks opens for business at 5:30 a.m. Similarly, a different prospective tenant, like a 
restaurant that serves dinner, easily could reject a retail space with limited convenient parking in 
the evening hours. The Shared Parking Condition, therefore, may result in a retail space 
that is unleasable---and chronically vacant. Such a situation could not be remedied 
regardless of rent levels or economic conditions. 

The Shared Parking Condition also could undermine the viability of the larger 
Marketplace at San Ramon neighborhood retail center. Operation of a successful retail 
center like the Marketplace requires not only the development of appropriate types of retail 
space, but also adequate financing and the ability to meet the needs of retail tenants. 

Lenders disfavor encumbrances on retail property, including its parking areas. Shared parking 
between retail parking areas is standard and not problematic, but an encumbrance like the 
Shared Parking Condition, which allows residents to occupy retail parking spaces, could limit 
the Applicant's ability to obtain financing or could make financing significantly more expensive. 
Relatedly, retail tenants often require certain lease terms, and each tenant has different 
requirements. Successful operation of a retail center requires flexibility on the owner's part to 
accommodate these needs, including for parking, through lease terms. The Shared Parking 
Condition substantially limits this necessary flexibility at the Marketplace and could cause 
current tenants to challenge the Applicant's compliance with its existing retail leases. 

In sum, the Shared Parking Condition could trigger the closure of the existing coffee 
shop use, render the Project's retail component unleasable, and harm the rest of the 
Marketplace. 

As a final point, the Applicant has no reason to believe that the Project's residential 
component requires additional parking to thrive. As residential development situated on 
small lots in a vibrant mixed-use context, the Project's housing likely will attract a different profile 
of buyer than traditional suburban single-family neighborhoods. Prospective purchasers will be 
aware that each unit has only two parking spaces and that convenient on-street parking is not 
available. For this reason, the Applicant has no reason to believe that households with more 
than two cars will move to the Project; rather, these households are likely to choose a traditional 
single-family neighborhood. The City's 2023-2031 Housing Element prominently supports 
diversity in San Ramon's housing stock: Guiding Policy GP 11.5.1-1 states, "Provide a diversity 
of housing types and affordability levels within San Ramon to meet the needs of community 
residents." 

Thank you again for the City Council's consideration of this appeal. The Applicant respectfully 
asks that the Council modify the Planning Commission's decision by removing the Shared 
Parking Condition while otherwise affirming the Commission's approval of the Project. 
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